JANUARY 2015

BDO FOCUS ON…
EUROPEAN ANTI-MONEY LAUNDERING DIRECTIVE
DID YOU KNOW…
On 16th December 2014 the
Presidency of the Council of the
European Union agreed with the
European Parliament on the final
text of the 4th AML Directive.
The agreed compromise text on the
4th AML Directive indicates the
following key changes:
 Inclusion of tax evasion and
other serious fiscal crimes is to
become mandatory in the scope
of national AML legislation;
 The threshold for a single value
cash transaction is to be reduced
from €15,000 to €10,000, for
high value goods dealers or
service providers;

BACKGROUND

At European level, Directive 2005/60/EC
(also known as the Third Anti-Money
Laundering Directive) sets out the
framework designed to protect financial
institutions against the risks of money
laundering and terrorist financing. The
European rules, which are contained
therein and currently applicable, are to a
large extent based on international
standards
adopted by the Financial
Action Task Force (FATF).
Due to a fundamental review of
international standards, which has been
undertaken by the FATF, the European
Commission has been undertaking its own
review of the European Framework. The
proposed..……..

proposed revision of the 3rd AML Directive
is, therefore, complementary to the
revised
FATF
financing
framework
Recommendations which were adopted in
February 2012 and represent a substantial
strengthening of the anti-money laundering
and
combating
terrorist
financing
framework.
The regulatory and public policy team at
the BDO International Executive Office in
Brussels prepared this short paper with a
view to outlining the proposed revision of
the current legislative framework, the
timeline for its adoption and other
related developments.

 Due diligence provisions regarding
politically exposed persons (PEPs)
are to be extended to cover
domestic PEPs (those residing in
the European Union Member
States), e.g. MPs, judges;
 Beneficial owners of companies
are to be listed in central
registers in the European Union,
accessible to the competent
authorities, to ‘obliged entities’
(incl. BDO firms), and also to any
person who can demonstrate a
‘legitimate interest’;
 A greater emphasis is placed on a
risk-based approach to better
target money laundering.
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CURRENT LEGAL FRAMEWORK AND ITS APPLICATION
The current European legislation, known as the ‘Third AntiMoney Laundering Directive’ (i.e. the 3rd AML Directive), has
been in force since 2005 and applies to banks and the entire
financial sector as well as to lawyers, notaries, accountants,
tax consultants, real estate agents, casinos and company
service providers. Its scope also encompasses all dealers in
goods (such as dealers in precious metals and stones), when
payments are made in cash in excess of €15,000.

GENERAL ‘AML’ OBLIGATIONS
All legal and natural persons who are subject to the
Directive have the following obligations to:







!

identify and verify the identity of their customers
and of the beneficial owners of their customers
(for example, by ascertaining the identity of the
natural person who ultimately owns or controls a
company);
monitor the transactions of and the business
relationship with the customers;

they are carrying if the value amounts to €10,000 or
more;


EU Council Decision 2000/642 concerning arrangements
for cooperation between financial intelligence units of
the Member States in respect of exchanging information;
and



A number of other European legal instruments imposing
sanctions and restrictive measures on governments of
third countries, or non-state entities and individuals.



TIMELINE

FEBRUARY 2013

!

The European Commission proposed revision of the 3rd AML
Directive
FEBRUARY 2014
The European Parliament adopted its position on the
Commission’s proposal for the 4th AML Directive
JUNE 2014

report suspicions of money laundering or terrorist
financing to the public authorities - usually, the
financial intelligence unit; and

The European Council reached an informal agreement on the
proposed 4th AML Directive

take supporting measures, such as ensuring the
proper
training
of
personnel
and
the
establishment of appropriate internal preventive
policies and procedures.

The President of the European Parliament made an official
announcement, in the plenary session, acknowledging
receipt of the European Council’s informal agreement

The 3rd AML Directive introduced additional requirements and
safeguards (such as the requirement to conduct enhanced
customer due diligence) for situations of higher risk (e.g.
trading with correspondent banks situated outside the
European Union).

OCTOBER 2014

OCTOBER 2014
The Presidency of the Council launched the trilogue
negotiations on the proposed 4th AML Directive with the
European Parliament
16 DECEMBER 2014
The Presidency of the Council has agreed with the European
Parliament on the compromise text of the proposed 4th AML
Directive

It is important to mention that the 3rd AML Directive is part of
a broader set of legislative measures aimed at the prevention
of money laundering and terrorist financing, including:

MARCH/APRIL 2015



Directive 2006/70 containing a number of implementing
measures with respect to Foreign Politically Exposed
Persons (e.g. high-ranking officials from third countries),
simplified customer due diligence procedures and limited
exemptions;

The EU Member States will have up to two years from the
date of adoption to implement the 4th AML Directive into
their national legislation



Regulation 1781/2006, which ensures traceability of
transfers of funds by requiring information on the payer
to accompany transfers of funds for the purposes of the
prevention, investigation and detection of money
laundering and terrorist financing;

EUROPEAN COMMISSION PROPOSAL FOR A NEW DIRECTIVE



Regulation 1889/2005 on controls of cash, which requires
persons entering or leaving the EU to declare cash sums

A plenary vote in the European Parliament
2016/2017

The proposed package, which complements other actions
taken or planned by the Commission in respect of the fight
against crime, corruption and tax evasion, includes:


A Directive on the prevention of the use of the
financial system for the purpose of money laundering
and terrorist financing (‘the proposed 4th AML
Directive’); and

3|



E U R O P E A N

A Regulation on information accompanying transfers of
funds to secure "due traceability" of these transfers (‘the
Regulation proposal’).

The proposed 4th AML Directive is to improve clarity and
consistency of the rules across the Member States by
providing a clear mechanism for identification of beneficial
owners. In addition, companies will be required to maintain
records as to the identity of those who stand behind the
company in reality.
The proposed 4th AML Directive also aims at improving clarity
and transparency of the rules on customer due diligence in
order to have in place adequate controls and procedures,
which ensure a better knowledge of customers and a better
understanding of the nature of their business. In particular,
the European legislators consider it important to ensure that
simplified procedures are not wrongly perceived as full
exemptions from customer due diligence.
Furthermore, the proposed 4th AML Directive expands the
provisions dealing with politically exposed persons, (i.e.
people who may represent higher risk by virtue of the
political positions they hold) which in addition to 'foreign'
politically exposed persons and those in international
organisations include “domestic” politically exposed persons
(those residing in the European Union Member States), e.g.
head of states, members of government, members of
parliaments, judges of supreme courts.
The proposed 4th AML Directive also extends its scope to
address new threats and vulnerabilities by ensuring for
instance a coverage of the gambling sector (the former
Directive covered only casinos) and by including an explicit
reference to tax crimes.
It should be highlighted that the proposed 4th AML Directive
went beyond the FATF requirements in bringing within its
scope all persons dealing in goods or providing services for
cash payment of €7,500 or more, as there have been
indications from certain stakeholders that the current
€15,000 threshold was not sufficient. Such persons would be
covered by the provisions of the Directive proposal including
the need to carry out customer due diligence, maintain
records, have internal controls and file suspicious transaction
reports.
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higher and the option of simplified measures where the risks are
lower. Therefore, countries will be able to target their resources
more effectively and apply preventative measures that
correspond to the risks of particular sectors or activities.
Improving Transparency measures
There is a lack of transparency at the moment around the
ownership of companies, making them potentially vulnerable to
misuse by criminals and terrorists. The new FATF
Recommendations
have
strengthened
transparency
requirements. Reliable information available about the
ownership and control of companies, trusts, and other legal
persons or legal arrangements will make it harder for criminals
and terrorists to conceal their activities.
Towards more effective International Cooperation
With the increasing globalization of money laundering and
terrorist financing threats, the FATF has also enhanced the
scope of international cooperation between government
agencies, and between financial groups (e.g. simplified
extradition mechanisms). The revised Recommendations will
allow more effective exchanges of information, tracing,
freezing, confiscation and repatriation of illegal assets.
Identification of clear Operational Standards
The FATF Recommendations concerned with law enforcement
have been expanded significantly. The revisions set out the
range of investigative techniques and powers which should be
available to them.
New threats & new priorities to be covered:
The FATF has also addressed new and aggravated threats and
responded to the priorities set out by the international
community, e.g. through the G20, in particular:


Corruption & Politically Exposed Persons - The FATF
Recommendations tighten the requirements on ‘politically
exposed persons’; i.e. people who may represent a higher
risk of corruption by virtue of the positions they hold. The
requirement to apply enhanced due diligence to foreign
politically exposed persons has been expanded with the new
Recommendations also applying to domestic politically
exposed persons and international organisations, and to the
family and close associates of all politically exposed persons
– reflecting the methods used by corrupt officials and
kleptocrats to launder the proceeds of corruption.



Tax Crimes - The list of predicate offences for money
laundering has been expanded to include tax crimes which
are brought within the scope of the powers and authorities
used to combat money laundering. This will contribute to
better coordination between AML and Tax authorities.



Terrorist Financing – The financing of terrorism remains a
serious concern for the international community, and a
major focus of the FATF. The Recommendations reflect the
close connections between anti-money laundering measures
and measures to counter the financing of terrorism.

Key Changes introduced in European legislation based on
the FATF Recommendations:
Consolidating the risk-based approach
The new standards put more focus on the risk-based approach. This
means that countries need to clearly understand the money
laundering and terrorist financing risks which affect them, and
adapt their Anti-Money laundering system (‘AML system’) to the
nature of these risks – with enhanced measures where the risks are

A N T I - M O N E Y
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EUROPEAN PARLIAMENT POSITION

THE EUROPEAN COUNCIL POSITION

One of the most debated areas at the European Parliament
was the mechanism for the identification of beneficial
owners. The European Parliament had insisted on the
strengthening of these provisions, which were extended to
advocating for the registers of beneficial owners to become
publicly available.

On 18 June 2014, the Permanent Representatives
Committee reached an informal agreement on the AML
package, which allowed the Italian Presidency to pursue
negotiations with the European Parliament in the light of the
following text of the proposed 4th AML Directive (as
preliminarily approved by the European Council).

From the EP report

The preventive measure of the proposed 4th AML Directive
should cover not only the manipulation of money derived
from crime but also the collection of money or property for
terrorist purposes.

‘The operations of business registers have to be improved.
The identification of beneficial owner of the business or the
business transaction is key in preventing money laundering
and terrorist financing. As proposed by the Commission, it is
the responsibility of the company to know its customer and
find out who the ultimate beneficiary is. Currently
businesses lack ways and means to verify the beneficial
owners. This leads to disproportionate burden and liability
for companies. Therefore the operations of the business
registers in Member States should be improved to include
beneficial ownership information that would help both
authorities and businesses to verify those persons that
actually gain from the business transactions. The
interconnectivity of registers is vital to efficiently use this
information due to the cross-border scope of business and
the interconnectivity of the internal market. Therefore
registers should be interconnected and accessible by the
authorities and the obliged entities. Member States may
grant access to the information to other parties and
establish rules based on which the register can be accessed.’
In addition, there are certain clarifications in relation to tax
crime in the proposed 4th AML Directive that are generally
welcomed by the stakeholders as these provide legal
certainty.

REFERENCE TO TAX CRIMES
Obliged entities, including auditors, external
accountants and tax consultants, are required to
examine the background and purpose of all
complex, unusually large transactions or
patterns of transactions that constitute tax
crimes amounting to criminal activity within
the meaning of article 3(4)(f) of the proposed 4th
AML Directive.

!

Debates in the European Parliament tried to include
aggressive-tax planning in the list of transactions that are to
be examined. Clearly, this has raised a lot of concerns for
many stakeholders, and for tax practitioners in particular.
The amendment did not become part of the final European
Parliament position.

The European Council changed the proposed 4th AML Directive
in bringing within its scope all persons dealing in goods or
providing services for cash payment of €10,000 or more
(from the initial €7,500 or more). Note that Member States
are permitted to adopt stricter provisions including a lower
threshold or a general limitation to the usage of cash.
Regarding the professional secrecy provisions, auditors,
external accountants and tax advisors, who, in some Member
States, may defend or represent a client in the context of
judicial proceedings or ascertain a client’s legal position, may
obtain certain sensitive information. The information they
obtain in the performance of those task should not be subject
to the reporting obligations in accordance with the proposed
4th AML Directive.
Furthermore, the proposed 4th AML Directive (in its current
version) requires the Member States to ensure that corporate
and other legal entities obtain and hold adequate, accurate
and current information on their beneficial ownership and
that this information is provided to obliged entities when
the latter are taking customer due diligence measures and
is made available to competent authorities and FIUs (i.e.
Financial Intelligence Units). With a view to enhancing
transparency, beneficial ownership information should be
stored in specified locations, for example in the case of
companies in a public central company registry, or data
retrieval systems, satisfying strict criteria of timely and
unrestricted access to the information stored.
The proposed 4th AML Directive requires a risk-based
approach to be used. It involves the use of evidence-based
decision making to better target money laundering and
terrorist financing facing the European Union. Based on this
requirement, the European Commission envisages reviewing
specific cross-border threats, that could affect the internal
market and which cannot be identified and effectively
combatted by individual Member States. The EBA, EIOPA and
ESMA1 will also likely be tasked with issuing an opinion on the
risks affecting the European Union financial sector.

1

I.e. the European Banking Authority, the European Insurance and
Occupational Pensions Authority and the European Securities and Markets
Authority.
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THE ITALIAN PRESIDENCY AGREED WITH THE EUROPEAN
PARLIAMENT ON THE PROPOSED 4TH AML DIRECTIVE
Since the beginning of October 2014, the Italian Presidency
was permitted to pursue trilogue negotiations3 with a view to
reaching a formal agreement on the final text of the
proposed 4th AML Directive (based on the preliminarily
approved version of the European Council).
Remaining issues relating to the storage of beneficial
ownership information and certain data protection provisions
have been resolved during the final trilogue meeting which
took place on 16 December 2014. The European Parliament
then accepted the Presidency’s compromise text.
The agreed compromise text4 states that the ultimate owners
of companies will have to be listed in central registers in the
European Union, accessible to the competent authorities and
their financial intelligence units (without any restriction), to
‘obliged entities’ (incl. auditors, external accountants and
tax consultants), and also to any persons or organisations that
can demonstrate a ‘legitimate interest’, such as investigative
journalists. Access by persons with a legitimate interest may
be subject to online registration of the person and to the
payment of a fee to cover administrative costs.

In addition, the European Council confirmed that the Data
Protection Directive applies to the processing of personal
data for the purpose of the proposed 4th AML Directive. The
fight against money-laundering is recognised as an important
public interest by all Member States. The Council therefore
concluded that limitations to the protection of personal data
processed for the purpose of the proposed 4th AML Directive
may be justified, in particular when dealing with a suspicious
transaction report. In this light, the Council and the European
Parliament reportedly agreed to consolidate the various data
provisions.
Next steps
The agreed compromise text still needs to be put to a
plenary vote by the European Parliament in March or April
2015.
The European Union Member States will have up to two years
from the date of adoption to implement the 4th AML Directive
into their national legislation.

3

The trilogue negotiations are held between the European Council, European
Commission and the European Parliament.
Note that at the European Commission level, the DG (Directorate-General) in
charge is currently DG Justice following the reorganisation of the European
Commission as from 1 November 2014.
4
The final compromise text on the 4th AML Directive can be found here.

CONTACT INFORMATION
Noel Clehane
BDO Global Head of Regulatory & Public Policy Affairs
nclehane@bwsbrussels.com
Jana Repelova
BDO Regulatory & Public Policy Affairs Officer
jrepelova@bwsbrussels.com
2 778 01 30
Tel: +32 2 778 01 30
Fax: +32 2 778 01 43
www.bdointernational.com
For the latest from BDO, follow us

ANTI MONEY LAUNDERING WORKING PARTY
Lieven Van Brussel, BDO Belgium, Chairman of the AML Working Party
lieven.vanbrussel@bdo.be
Patrik Van Cauter, BDO International Executive Office, Head of International Quality Control
pvancauter@bwsbrussels.com
Philip Glynn, BDO Ireland
pglynn@bdo.ie
Victor Kradolfer, BDO Netherlands
Victor.Kradolfer@bdo.nl
Norunn Byrkeland, BDO Norway
Norunn.byrkjeland@bdo.no

This publication has been carefully prepared by the regulatory and public policy team of the BDO International Executive Office, but it has been written in general terms and
should be seen as broad guidance only. The publication cannot be relied upon to cover specific situations and you should not act, or refrain from acting, upon the information
contained herein without obtaining specific professional advice. Please contact the appropriate BDO Member Firm to discuss these matters in the context of your particular
circumstances. Neither the BDO network, nor the BDO Member Firms or their partners, employees or agents accept or assume any liability or duty of care for any loss arising
from any action taken or not taken by anyone in reliance on the information in this publication or for any decision based on it.
BDO is an international network of public accounting firms, the BDO Member Firms, which perform professional services under the name of BDO. Each BDO Member Firm is a
member of BDO International Limited, a UK company limited by guarantee that is the governing entity of the international BDO network. Service provision within the BDO
network is coordinated by Brussels Worldwide Services BVBA, a limited liability company incorporated in Belgium with its statutory seat in Brussels.
Each of BDO International Limited, Brussels Worldwide Services BVBA and the member firms of the BDO network is a separate legal entity and has no liability for another such
entity’s acts or omissions. Nothing in the arrangements or rules of the BDO network shall constitute or imply an agency relationship or a partnership between BDO
International Limited, Brussels Worldwide Services BVBA and/or the member firms of the BDO network.
BDO is the brand name for the BDO network and for each of the BDO Member Firms.

